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Summary of Merger Implementation Agreement 
ARC Energy Limited (“ARC”), Australian Worldwide Exploration Limited 
(“AWE”) and Buru Energy Limited (“Buru Energy”) have entered into a Merger 
Implementation Agreement (“MIA”) dated 24 April 2008 which sets out the 
obligations of ARC, AWE and Buru Energy in connection with the implementation of 
the transaction. 

A summary of the structure of the transaction, and an outline of the key terms and 
conditions of the MIA, are set out below.   

1 Transaction structure 

1.1 Overview 
ARC will propose a scheme of arrangement under which: 

(a) the demerger of 85% of Buru Energy; and 

(b) the acquisition of ARC by AWE, 

will be effected (the “Scheme”). 

1.2 Demerger of Buru Energy  
Buru Energy has been incorporated for the purpose of holding ARC’s 
Canning Basin assets and is currently a wholly-owned subsidiary of ARC.  
The demerger of 85% of Buru Energy will be implemented by ARC 
undertaking a capital reduction.  ARC will retain 15% of the issued Buru 
Energy shares.  Buru Energy will also issue certain options over Buru Energy 
shares to each of the Scheme Shareholders (with their entitlement being 
calculated by reference to the number of Buru Energy shares retained by them 
at the date one month from the date of listing of Buru Energy) and to ARC.   

1.3 Acquisition of ARC 
ARC Shareholders participating in the Scheme (“Scheme Shareholders”) 
will transfer their shares in ARC (“Scheme Shares”) to AWE in exchange for 
0.3 new AWE ordinary shares and cash of $0.19 per Scheme Share 
transferred.  However, Scheme Shareholders will be able to elect to receive 
an additional amount of cash in lieu of all or part of their entitlement to AWE 
shares.  The total additional amount of cash to be paid by AWE is limited to 
$100 million (to the “Cash Pool Cap”).  If shareholders in aggregate elect to 
receive additional cash which in total exceeds the Cash Pool Cap, the amount 
of cash to be paid to each electing shareholder will be pro-rated in proportion 
to their holdings of ARC shares.   F
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2 Conditions Precedent 
Implementation of the Scheme is subject to the following conditions 
precedent: 

(a) ASX approving the listing of the new AWE shares to be issued under 
the Scheme; 

(b) ASX approving the listing of the Buru Energy shares and Buru 
Energy options to be transferred and issued to ARC shareholders 
under the Scheme; 

(c) the Scheme being approved by ARC shareholders; 

(d) no court order or other legal restraint preventing the consummation of 
the Scheme being in effect; 

(e) receipt of the approval of ASIC, ASX and all other necessary 
government agency approvals; 

(f) confirmation from the ATO that a class ruling will be given by the 
ATO that ARC shareholders will be entitled to scrip for scrip rollover 
relief and that section 45B of the Income Tax Assessment Act 1936 
will not apply to the Scheme; 

(g) the independent expert to be appointed by ARC to opine on the 
Scheme concluding that the Scheme is in the best interests of ARC 
shareholders; 

(h) no “ARC Material Adverse Change” (as defined in the MIA) 
occurring; 

(i) no “ARC Prescribed Occurrence” (as defined in the MIA) occurring; 

(j) no “Bidder Material Adverse Change” (as defined in the MIA) 
occurring; 

(k) no “Bidder Prescribed Occurrence” (as defined in the MIA) 
occurring; and 

(l) the representations and warranties of ARC, Buru Energy and AWE 
(as set out in the MIA) being true and correct. 

Each party has agreed to use their best endeavours to procure that each of the 
conditions precedent are satisfied as soon as possible and by the times set out 
in relation to the respective conditions precedent. 

3 Reconstitution of ARC Board 
ARC has agreed that, as soon as practicable after the date of implementation 
of the Scheme, ARC will use its best endeavours to: 

(a) procure any director of ARC or its subsidiaries as designated by 
AWE to resign their office; and  
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(b) cause the appointment to the ARC board of such persons as 
nominated by AWE. 

4 Recommendation of ARC Board 
ARC has agreed to use all reasonable endeavours to procure that the board of 
ARC unanimously recommends the Scheme and does not change its 
recommendation unless: 

(a) the opinion of the independent expert is other than that the Scheme is 
in the best interests of ARC shareholders; or 

(b) an alternative proposal in relation to control of ARC is announced or 
made which the ARC board determines (in good faith and in order to 
satisfy what it considers to be its fiduciary and statutory duties, 
having taken financial and legal advice) to be on superior terms to the 
Scheme. 

ARC has also agreed to use all reasonable endeavours to procure that each 
ARC director announces their intention to vote in favour of the Scheme for 
any voting shares held by that director, subject to the above qualifications. 

5 Implementation 
The parties have agreed that each of ARC, AWE and Buru Energy will take 
all necessary steps to propose and implement the Scheme as soon as 
reasonably practicable. 

ARC has agreed to commission an independent expert’s report in respect of 
the Scheme.   

Further, ARC has agreed to carry on its businesses in the ordinary course 
consistent with ARC business practices and in material compliance with 
applicable law. 

AWE has agreed to include in the Scheme booklet statements that AWE will 
honour any retention plans, policies and contractual arrangements in place 
regarding employees (including under ARC’s Short Term Incentive Scheme 
and Senior Executive Bonus Scheme) as at the date of the MIA in the event 
that employees are made redundant, are not transferred to another entity in the 
AWE group or are otherwise terminated within 12 months after completion of 
the Scheme. 

6 Termination 
The MIA provides for the following termination rights prior to the Second 
Court Date: 

(a) by either ARC or AWE if the Scheme is not approved by the court, or 
if the court or a government agency issues an order which 
permanently restrains or prohibits the Scheme; 
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(b) by ARC if AWE is in material breach of the MIA including any 
representation, warranty or undertaking (but subject to a cure period); 

(c) by AWE if ARC or Buru Energy is in material breach of the MIA 
including any representation, warranty or undertaking (but subject to 
a cure period); 

(d) by either ARC or AWE if ARC shareholders do not approve the 
Scheme or the capital reduction which forms part of the demerger; 

(e) by either ARC or AWE if the conditions precedent inserted for their 
benefit are not satisfied by a long-stop date; 

(f) by AWE if any of the ARC directors fail to recommend, or adversely 
change or withdraw their recommendation of the Scheme; 

(g) by ARC if an alternative proposal for control of ARC on superior 
terms is made (subject to a right of counterproposal by AWE) and a 
majority of the ARC board recommends that superior proposal; 

(h) by AWE if a competing proposal is made for ARC and a majority of 
the ARC board recommends that competing proposal; and 

(i) by ARC if a proposal is made for control of AWE and a majority of 
AWE’s board recommends that proposal. 

In addition, in circumstances where the ATO confirms (on or before the date 
falling two weeks prior to the date of the ARC shareholder meeting to 
approve the Scheme) that demerger relief will not be available in respect of 
the Scheme, or if as at that date the ATO has not confirmed whether or not 
demerger relief will be available, either party may (following a period of 
consultation with a view to determining whether the transaction may proceed 
by way of an alternative structure) terminate the MIA prior to the date of the 
ARC shareholder meeting to approve the Scheme (provided that the ATO has 
not subsequently confirmed that demerger relief will be available).  AWE 
may only exercise such termination rights where the non-availability of 
demerger relief would give rise to a material tax liability to ARC, or where 
the Scheme would result in a material franking debit arising. 

7 Exclusivity 
ARC and AWE have mutually agreed that: 

(a) neither party (nor persons associated with them) will solicit, invite, 
facilitate or encourage competing proposals (“no shop”); and 

(b) neither party (nor persons associated with them) will negotiate or 
enter into discussions with any person in relation to a competing 
proposal (“no talk”). 

However, the “no talk” obligation does not apply to unsolicited competing 
proposals which the relevant board (i.e. ARC or AWE) determines are bona 
fide competing proposals and where the relevant board determines in good 
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faith and acting reasonably, that a failure to respond to the competing 
proposal would be a breach of their fiduciary duties. 

Each of ARC and AWE must notify the other if an approach is made which 
may lead to a competing proposal, or a request for information is made which 
may be in connection with a competing proposal, or they provide information 
for the purposes of a competing proposal. 

If ARC receives a superior third party proposal for control of ARC, or if as a 
result of receiving such a proposal two or more of the ARC directors propose 
to change or withdraw their recommendation for the Scheme or ARC intends 
to terminate the MIA, ARC must give AWE notice of the superior third party 
proposal (including the terms of the proposal and the identity of the third 
party making the proposal).  AWE then has a period of five business days to 
propose an amendment to the Scheme such that the Scheme would provide a 
superior outcome for ARC shareholders than the third party proposal.  If the 
ARC board reasonably determines that the counterproposal would provide a 
superior outcome than the third party proposal, AWE and ARC must 
endeavour to agree any changes to the transaction documents which are 
necessary or desirable to reflect the counterproposal. 

8 Payment of liquidated sum 
ARC and AWE have agreed to pay an amount of $4.5 million (the 
“Liquidated Amount”) to the other in certain circumstances. 

AWE has agreed to pay ARC the Liquidated Amount if ARC terminates the 
MIA: 

(a) as a result of the breach or non-fulfilment of the conditions precedent 
relating to “Bidder Material Adverse Change”, “Bidder Prescribed 
Occurrence” or the accuracy of AWE’s representations and 
warranties; 

(b) as a result of AWE’s material breach of the MIA; or 

(c) where a competing proposal is made for control of AWE and a 
majority of AWE’s board recommends that competing proposal. 

ARC has agreed to pay AWE the Liquidated Amount if: 

(a) AWE terminates the MIA: 

(i) as a result of the breach or non-fulfilment of the conditions 
precedent relating to “ARC Material Adverse Change”, 
“ARC Prescribed Occurrence” or the accuracy of ARC’s or 
Buru Energy’s representations and warranties; 

(ii) as a result of ARC’s or Buru Energy’s material breach of the 
MIA; 

(iii) as a result of any of the ARC directors failing to recommend, 
or adversely changing or withdrawing their recommendation 
of, the Scheme, other than where the independent expert has 
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opined other than that the Scheme is in the best interests of 
ARC shareholders; or 

(iv) where any two or more of the ARC directors recommend a 
third party proposal; or 

(b) ARC terminates the MIA where a competing proposal is made for 
ARC and any two or more of the ARC directors recommend that 
competing proposal. 

ARC and AWE have also mutually agreed that if the Liquidated Amount is 
paid to it, that payment constitutes its sole and exclusive remedy for any 
liability of the other party arising under or in connection with the MIA. 

9 Representations and warranties 
Each of ARC, Buru Energy and AWE has given representations and 
warranties which are normal for an agreement of this kind, including 
representations and warranties as to information contained in the Scheme 
booklet and compliance with disclosure obligations.  The MIA contains 
indemnities in respect of loss arising by reason of any breach of 
representation or warranty. 

F
or

 p
er

so
na

l u
se

 o
nl

y


